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H.R. 5039 — Disaster for Rural California?

California is on the verge of losing federally subsidized homes housing more than 16,000
very low-income residents living in rural parts pf the state. In April 2006, Geoff Davis (R-KY)
and Barney Frank (D-MA) introduced H.R. 5039, the Saving America’s Rural Housing Act of
2006. If enacted, H.R. 5039 would lift prepayment restrictions on Rural Housing Service
(RHS) Section 515 housing developed prior to 1990. Californian’s residing in Section 515
housing have average annual incomes of about $12,000 and 60 percent of them are elderly
or have disabilities. Tenant advocates led by the National Housing Law Project, the Housing
Assistance Council and the National Low Income Housing Coalition have had some success
in persuading the authors to amend the bill so that it decreases the likelihood that residents
will be displaced or forced to pay higher rents. But we have not yet succeeded in persuading
the authors or their colleagues that even if the people residing in the housing are protected,
the housing itself is likely to be converted to market if the bill passes without further
amendments. This is because California’s 515 homes, unlike those in many other lower cost
states, are generally located in high cost real estate markets with significant potential for
charging higher rents or converting to condominiums, if allowed to do so. Whereas USDA
estimates that only 10 percent of owners nationally will choose to convert their 515
apartments to market, in California we expect the number to be much higher, perhaps
exceeding 70 percent. For this reason it is crucial that Californians concerned with
preserving our limited stock of affordable homes, advocate aggressively for changes to H.R.
5039 that create a meaningful opportunity for purchasers wishing to preserve this housing to
do so at fair market value.

The Section 515 Rental Housing Program

The Section 515 Rural Rental Housing Program is administered by Rural Development (RD),
an agency within the U.S. Department of Agriculture (USDA). Section 515 housing is
affordable because the loans carry a basic interest rate of only 1 percent with terms up to 50-
years and can be combined with subsidized rental assistance. In addition, many 515
developments also receive Section 521 Rental Assistance, which is similar to HUD’s Section
8 program in that residents pay a maximum 30 percent of their income towards rent, for all or
a portion of their units allowing them to serve even lower income people.

The Section 515 portfolio currently contains about 17,000 properties throughout the country.
In California there are a total 421 properties with 18,739 apartments that house more than
21,000 residents. According to USDA California as of January 2005, approximately 271 of
these properties with more than 10,000 apartments in California were developed prior to
1990 and could be eligible for prepayment, thereby putting over 16,000 residents at risk of
paying rents higher than they can afford or even threatening them with displacement. See
Page 3 for a chart showing the breakdown of California’s 515 portfolio and what is at-risk.

The Prepayment Problem

Prior to 1979, there were no restrictions on the prepayment of Section 515 loans. In fact,
owners were specifically granted the right to prepay at any time. Legislation adopted in 1979
required owners who entered into loans after that year to maintain the low-income
affordability of the housing for a 15 or 20-year period depending on whether the project was
receiving rental subsidies. In 1988, Congress enacted the Emergency Low Income Housing
Preservation Act (ELIHPA), which retroactively restricted the prepayment rights of owners of
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pre-1979 properties by offering them incentives to remain in the program and, in the event
they rejected the incentives, requiring them to offer to sell the housing to a qualified
nonprofit organization. ELIHPA did not affect those owners who obtained loans between
1979 and 1989. However, when Congress enacted the Housing and Community
Development Act of 1992 it also restricted the rights of these owners in the same manner
that it restricted owners with pre-1979 loans.

In recent years, an increasing number of owners have filed suit against the federal
government challenging the constitutionality of the prepayment restrictions. To date, the
federal government has spent millions of dollars defending lawsuits brought by owners
hoping to circumvent prepayment restrictions, with 800 lawsuits currently outstanding.
These costly lawsuits set the stage for the introduction of H.R. 5039.

H.R. 5039

H.R. 5039 proposes to 1) lift prepayment restrictions on Section 515 housing financed
before December 15, 1989; 2) protect residents who are likely to be displaced as a result of

prepayments by creating a new rural voucher program; and 3) authorize RHS to provide
various incentives to owners of Section 515 housing, such as restructuring loans, to
encourage them to revitalize the existing stock and to maintain the housing as affordable
for an additional 20 years. While it is encouraging that several positive changes were made
to ensure tenants are protected, the provisions related to preservation transfers remain
weak. The bill currently fails to establish a right to purchase (owners must entertain market-
rate offers to purchase from nonprofits and other preservation purchasers, but only for a
75-day period and owners are not prohibited from soliciting or receiving other offers during
that period); provide adequate notices of the owners’ intent to prepay, thereby providing
time to secure financing to complete the purchase (75 days is not nearly enough time to
secure financing and complete a deal); and provide any financing or subsidies necessary to

make the purchase feasible.
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In order to ensure the successful transfer of 515 properties and the ability of qualified
entities to acquire these properties and preserve the affordability for the longest period of
time, Congress should amend the bill to do the following:

* Provide qualified preservation entities a Right to Purchase 515 properties at fair market value in return for
the agreement to continue operating the property under the terms of the 515 regulatory agreement for at
least another 30 years. Protecting tenants is important but Congress should also recognize that unless buyers
who want to preserve the affordability of these developments are given a chance to purchase them, communities
throughout California with little or no other affordable housing would lose this precious resource. Trying to replace
this housing by building from scratch is extremely time-consuming, will often be opposed by the surrounding
residents and typically costs two to three times as much as preserving the existing affordable housing. Tenant
protection vouchers will have little value in many of these communities if there is no other housing to rent. Unless
preservation purchasers are given more tools to enable them to preserve the 515 properties, the result will be
widespread displacement of very low-income households from California’s rural communities.

* Direct USDA field offices to give priority to preservation transfers of Section 515 properties and to
underwrite these transactions flexibly. This includes directing them to use all available Section 521 rent
subsidies for these purchases and to subordinate their 515 loans to acquisition financing so that organizations with
limited equity but strong track records can successfully purchase them.

The interests of rural residents and communities can and must be protected by modifying H.R. 5039. We ask you to
contact the Congressional Representatives listed on the attached spreadsheet and urge that modifications be made to the
bill that will protect Section 515 residents against displacement and establish a meaningful and effective preservation and
revitalization program. A sample letter is attached. Please copy us on any correspondence you have so that we can work
with the California Coalition for Rural Housing to track the overall advocacy efforts.
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California Os Sectbn 515 Portfo lio

This chart was presented by Jeff Deiss, the former Multifamily Housing Program Director for USDA Rural
Development in California on January 13, 2005 as part of a presentation called “Preserving Section 515 Rental
Housing in California.” Unfortunately his successor, Stephen Nnodim, has refused to provide us with current
data so we are unable to update this chart.

Section 515 Preservation Status W projects %
Protected (prepay prohibited) 63 15%

Presened (Via incenﬁve) 4 1%

Presened (viarehab loan) 29 %

Presened (viapreservaton ransfer) 29 %
At'RiSk, Unrestricted (no RUP or RUP ex pired) 89 21%
At-risk (RUP expires w fin 2 yrs) 60 14%
Near-Term Vulnerable  (RuPexpires 2007-2010) 96 23%
Long-Term Vulnerable  (RuPexpires 2011-2017) 26 6%
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