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Federal Preservation Legislation:
What’s Important to California?

California preservation advocates have a historic opportunity to provide input to Congress on new
federal preservation legislation that is currently being drafted. We expect Rep. Barney Frank, the
chair of the House Financial Services Committee, and Rep. Maxine Waters, chair of the Housing
Subcommittee, to introduce a preservation bill in the next 30-60 days. Elyse Perry, CHPC’s
Preservation Program Coordinator will be going to Washington, DC in July to meet with the
National Preservation Working Group and Congressional staff to discuss priorities for this bill.

The following is a list of the legislative provisions that CHPC is considering making a priority for
federal action. Please email Elyse Perry with your choices for the top priorities you believe are
important to California no later than Friday, July 6.

1. Preserve properties with maturing mortgages and protect tenants.

In California the rent restrictions protecting the affordability of more than 15,000 apartments in
properties with HUD-subsidized mortgages and rent restrictions are scheduled to expire by 2013.
Under current law, neither the housing nor the tenants have access to preservation resources or
protections. Legislation should authorize assistance to owners and preservation purchasers for
rehabilitation, acquisition, or rent subsidies in exchange for extending the term of affordability
restrictions. The bill should also authorize enhanced vouchers for all tenants when the housing is
not preserved.

2. Enact exit tax relief.

Provide an exemption from recapture taxes for owners of federally assisted housing if they sell to
a buyer committed to preserving the property as affordable for at least 30 years after the property
transfer. Eligible properties include those assisted under the Section 236, Section 221(d)(3),
Section 8 or Section 515 programs.

3. Provide a federal first right of purchase.

Require owners proposing to end participation in HUD programs or owners of properties with
maturing mortgages to offer the properties for sale at fair market value to preservation
purchasers, at least for the notice period. A similar right of purchase exists for USDA properties.

4. Permit the transfer of project-based Section 8 contracts to another property.

Congress should permanently extend HUD’s authority to approve transfer of project-based
Section 8 contracts and make several changes in the law that would improve the effectiveness of
this potentially important preservation tool for thousands of apartments at-risk due to their location
in physically obsolete and/or economically non-viable buildings.

5. Permit the use of Low Income Housing Tax Credits with Section 8 Mod Rehab.

The ban on using Tax Credits with Section 8 Mod Rehab properties should be eliminated. As a
result of the existing ban, owners and purchasers seeking to preserve these apartments have a
strong incentive to opt out of the Mod Rehab Section 8 contract in order to pursue tax credit
equity that is badly needed to finance essential physical improvements.




6. Permit Section 8 Mod Rehab properties to Mark-Up-To-Market.

When Section 8 Mod Rehab contracts expire, owners are prohibited from renewing the contract under Mark-to-Market.
Instead, contracts are adjusted by an operating cost adjustment factor, which in most cases doesn’t keep pace with the
operating costs of these properties. As a result, even preservation-oriented owners have been opting out of their contracts.
MAHRA should be amended to allow Mod Rehab properties to be treated in the same way as other project-based Section 8
contracts and renewed under any option.

7. Enact Mark-to-Market program reforms.

Mark-to-Market has already been extended through September 30, 2011, however several improvements that would
improve the effectiveness of the program were not enacted. Those improvements include: (1) extending from three to five
years the period during which the HUD Secretary can choose to exercise the not-for-profit purchase incentives and prohibit
HUD from requiring repayment of junior M2M debt in deals involving state or locally allocated housing resources; (2) lifting
from 5% to 9% of the restructure portfolio the cap on HUD’s ability to approve exception rents; and (3) extending the
eligibility to otherwise eligible properties with rents at or below market and properties in presidentially declared disaster
areas.

8. Protect and empower residents facing conversion.

Congress should enact legislation that would assure tenants are protected from displacement when an owner opts out or
prepays. In addition, Congress should clarify that HUD must spend the $10 million authorized each year for groups
assisting tenants to build their capacity to preserve the federally subsidized housing in which they are living.

9. Convert Rent Supplement/Rental Assistance Payment contracts to project-based Section 8.

In California there are approximately 804 apartments with Rent Supp/RAP contracts that will expire in the next 10 years.
Under current law, an owner has no right to renew the contract and tenants are eligible for enhanced vouchers only under
certain circumstances. Congress should permit owners to convert these contracts to project-based Section 8 contracts.
10. Permit owners to retain project-based assistance in lieu of enhanced vouchers.

Allow owners/purchasers agreeing to extend affordability provisions to convert tenant protection vouchers to project-based
assistance, subject to the approval of the PHA. This would make it possible both to protect existing tenants and preserve
the affordability of apartments where an owner/preservation purchaser chooses to do so.

11. Protect state/local preservation laws against preemption.

Existing state and local preservation laws in California and around the country risk nullification by federal courts unless
Congress clarifies that the preemption provisions of the long-dormant Low Income Housing Preservation and Rental
Homeownership Act (LIHPRA) are not applicable to properties that never participated in the program.

12. Establish an “Early Warning System” based on existing HUD data.

HUD should create a national database of federally assisted properties that provides information on properties where
owners have given notice to prepay the mortgage or opt out of the Section 8 contract. The data would be available on the

internet.
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